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Abstract

While the dash between whding and anttwhaing interests n internationa fora, especidly the
International Whaling Commission (IWC), has escaaed over the last two decades, very little atention, if
any, has been paid to the active participation of developing country representatives and agencies (both
governmentad and non-governmenta) in the issues surrounding whae conservetion, research and
sustainable use. The failure to recognize the interests of developing nations in non-letha use of whaes, as
wdl as their margindization in the IWC decisonmaking process, has contravened their sovereign rights
and thwarted efforts to develop a solid consensus on many critica issues.
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1. Introduction: s the International Whaling Commisson a Forum Where Interpretation of
theLaw Cannot Evolve?

The 1946 Internationa Convention for the Regulation of Whaling (ICRW)?? which entered into
force in 1948 and established the Internationa Whaing Commission (IWC) as its management body, can
hardly be portrayed as a conservation success story. ‘During the first three decades of the ICRW's
operation, commercia whaling nations consstently ignored the recommendations of the IWC's Scientific
Committee and opted for whally unsustainable quotas for most species of larger whales™ However, in the
1970s and 1980s, many pro-consarvation nations joined the IWC and many parties, including both
developed and developing nations who had previoudy contributed to the decimation of stocks, adopted
pro-conservation positions

Since the establishment of the indefinite moratorium on commercid whding® in 1982 (which
entered into force in 1986), the Plenary of the IWC has been freed from the political dlocation of kill

! Coordinator of the Brazilian Right Whale Project and Member of the Federal Working Group on Aquatic Mammals
(GTEMA/IBAMA), Brazil, PO Box 5087, 88040-970 Floriandpolis, SC, Brazil. Email: Brazilian_wildlife@zaz.com.br

? |nternational Convention for the Regulation of Whaling, 2 December 1946, 161 U.N.T.S. 72 (entered into force 10
November 1948), hereafter, “ICRW.”

% William C. Burns, The Inter national Whaling Commission and the Regulation of the Consumptive and Nor-
Consumptive Uses of Small Cetaceans: The Critical Agenda for the 1990s, 13WIS INT'L L.J. 105, 109 (1994). Some
nations, most prominently, the Soviet Union, also illegally exceeded the quotas established bythe IWC during the first
three decades of its existence. “[F]rom 1948 to 1973, the Soviet Union killed 48,477 humpback whales rather than the
2,710it officially reported to the IWC.” David D. Caron, The International Whaling Commission and the North Atlantic
Marine Mammal Commission: the Institutional Risks of Coercionin Consensual Structures, 89 AM. J. INT'L L. 154, 171
(1995).

4 WilliamC. Burns, The Inter national Whaling Commission and the Future of Cetaceans: Problems and Prospects, 8
COLO. J. INT'L ENVTL. L. & POL'Y 31, 42-45 (1997).

5 The amendment provides:



quotas loosely based on scientific advice, and has increasingly moved the organization towards a more
comprehensve view of whae management. Issues such as whae-watching, contaminants in the marine
environment and climate change have received extensive consideration in recent years. Sanctuaries have
been established in the Indian Ocean and the Antarctic regiors to protect certain species and stocks from
commercia exploitation and to foster research.

A minority of member nations, especidly Japan, has loudly opposed the shift in the IWC's
priorities, characterizing many recent decisions as illegd departures from the 1946 Convention.® As the
Convention has no dispute settlement mechaniams, conflicts that arise from different interpretations of the
ICRW are likely to remain unresolved. However, it may be useful to condder the issue in light of the
customary practice of nations. It iswidely accepted in legd regimes of Latin origin that the interpretation of
legd texts mugt be done in view of their context in time to “define the true meaning and scope of the legd
norm.”” Thus, “the Law,” whether domestic or internationa in scope, does not exist in avacuum, but isa
socidly mediated constructg For example, to gpply the Brazilian Civil Code of 1916, a Brazilian court must
take into account not only the text of the law and the intent of its drafters, but aso the current sociocultura
context, lest the law be applied in an entirely outdated - and socialy inappropriate - manner.

Thus, defenders of an interpretation of the 1946 Convention that limits the ambit of the “interests of
the consumers of whale products and the whding industry”® to whale killing and its products violate the
rules of treaty congruction. The world has changed enormoudy since the adoption of the 1946
Convention, both in environmentad and sociocultural terms. There has been a corresponding evolution of
the IWC's management drategies, including adoption of the Precautionary Principle, as well
acknowledgement of the interests of those who oppose consumptive uses of cetaceans.

If the modern functioning of the IWC, as the proper forum for the management of whaes, can
incorporate these devel opments, must we read “ whaling industry” as merely the sector that hunts and kills
whaes - the only use of these animals which was widespread in 1946? Would not it be more proper to
condrue the term as encompassing commercid exploitation/use of whaes through dl possble means,
induding non-letha? Is not the right to profit from whae-watching a legitimate clam, and are not the
consumers of this growing industry legitimate “consumers of whale products™? whose rights may be
protected by the IWC? It is our opinion that indeed they are, and that the IWC itsdlf, by regularly

[c]atch limitsfor all thekilling for commercial purposes of whales fromall stocks for the 1986 coastal

and the 1985/86 pel agic seasons and thereafter shall be zero. This provision will be kept under review,

based upon the best scientific advice, and by 1990, at the latest, the Commission will undertake a

comprehensive assesament of the effects of this decision on whale stocks and consider modification

of this provision and the establishment of other catch limits.
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discussing the issue, adopting Resolutions'! and establishing a whae watching study group in its Scientific
Committee, has dready asserted its jurisdiction and respongibility in this context.

This evolution, which was spearheaded by the United States, New Zedand, and the Netherlands
as leaders of the pro-conservation block known as the “Like-minded Group”, has been supported and
advanced by developing countries that are members of the IWC. However, as we will see below,
participation by developing countries in formulating policy, and their right to continue their own path as
regards whae management, is currently imperiled by developed countries, both whaing and non-whding
dike.

2. From Whaling Coloniesto Neglected Partners

Developing countries have participated in the IWC since its inception.*? However, their role in the
whae killing that took place until the 1980s was shaped and directed from far beyond their geographical,
political, and sociad boundaries. In Latin America, this was established well before the 1946 Convention
was drafted; North American and European fleets decimated Southern Right Whaes (Eubalaena
australig in the Western South Atlantic as early as the 18th century, and Norwegian whalers operated
earlier in the 20th century in Argentinean territory.

Japanese companies took control of the exploitation of whaes off South America in three
countries, namely Chile, Peru and Brazil.** Chile and Peru were “pirate’ whders for many years,
consgtently refusing to join the IWC, while supporting Japanese positions.'4 Brazil did likewise, leaving
and rgjoining the IWC under the advice of Japan. When Norwegian whalers abandoned their operations
off Argentina, Japan, a nation hitherto entirely absent from the waters of South America, asserted virtud
hegemony over whale populations that bred around the continent.

In most of these cases, whaing concems took grest advantage of the fact that Latin American
countries were governed by dictators or military juntas whose interests were more easly satisfied than
would have been the case if the company had to negotiate concessions under a democratic and trarsparent
system. Under this political environment, the killing of whales in disregard of the opinions of the IWC's
Scientific Committee was commonplace. Brazil more than once filed objections to established quotas and
set its own catch limits to satisfy the Japanese- owned operations off its Northeastern coast.*® The politica
influence of the Japaneseowned companies, however, suffered a death blow when the winds of
democracy swept over South America and the old regimes were toppled through popular eections. In
Brazil, the firgt civilian President eected since 1964, Jose Sarney, took office in 1985. In that same year,
he imposed a moratorium on the killing in Brazil and later made the ban permanent through a federa Law 6

3. The Awakening of National Interests. Consistent at Home but Ignored Abroad
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Many ex-whaing developing countries have gone beyond merely banning the killing of whales to
the establishment of sophidticated management regimes. In Brazil, the advent of governments free from
Japanese ecoromic and political pressure has led to the development of policies to foster research and
promote proper management and conservation of cetaceans. In public universities and nongovernmenta
ingtitutions, cetacean research and conservation groups flourish, and there are currently about a dozen
groups that participate regularly in scientific symposia and publish scholarly papers in the fiedd. Two
permanent research projects related to large whales have been in existence for severd years, and a third
one is being established with officia support.t” The government has incorporated input from these groups
into the formulation of government policy, induding the Brazilian Nationa Report to UNCED in 199218
Moreover, the establishment of the Specid Working Group on Aquatic Mammds (GTEMA) by the
Nationa Environmental Authority (IBAMA/Minigry of the Environment) in 1994 has facilitated the
creation of a National Action Plan for Research, Conservation and Management of Aquatic Mammals!®
GTEMA is a permanent information exchange and monitoring unit composed of both governmenta and
norn-governmental members. It oversees the implementation of the Action Plan and provides technica
advice to the federd government, including its Environment, Fisheries and Foreign Affairs branches, on
management and policy issues related to cetaceans and other marine mammals.

It is laudable that the government has made this commitment to cetaceans in a country suffering
from chronic economic and socia problems, and with a shockingly smal budget for environmental issues. It
must be emphasized, however, that the gpparently disproportionate interest in formulating policy and taking
action regarding cetaceans in Brazil and other developing countries is not based on philosophica or
aesthetic consderations. Any policy based soldly on these grounds would not survive in a nation beset by
problems that are more down-to-earth. Rather, the conservation of cetaceansis viewed as one mechanism
to help Brazil achieve the dusive objective of sistainable devel opment.

The veritable renaissance in Brazil of scientific research on cetaceans through nontletha means was
pardlded by the birth of a whae and dolphin-watching sector. Free from the pressures of pro-whding
foreign interests, government agencies and private tour operators sarted to redize that the gigantic area
covered by Brazilian jurisdictiona waters, where cetaceans large and smdl were either abundant or at least
making a sustained comeback, could provide direct and immediate profits through ecotourism. Moreover,
it was redlized early in the planning process that a sgnificant portion of these profits could be earned by
locd communities where other traditiond ways of life, such as artisand fishing, were dready suffering fram
severe declines — primarily atributable, again, to foreign fishing interests.  Currently, whae and dolphin-
watching enterprises are firmly established in severa areas dong the coast of Brazil,2° and their economic
and socid importance has been emphasized in reports by the Government of Brazil to the IWC, Opening
Statements and frequent Plenary interventions by Commissioners in recent years. To ensure that this
development is actudly sustaingble, and that no harm will result to cetacean populations, IBAMA

' Namel y, the Right Whale Project working in Southern Brazil, the Humpback Whale Project covering the Abrolhos
Banksregion off Bahia State,and the recently created Minke Whal e Project, which is surveying the former Japanese
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dolphins).



established the Nationd Aquatic Mammals Research and Management Center in late 1998, and federa
legidation has been congtantly updated.

The proliferation of research groups and whae -watching operations has both led to another, less
papable, but by no means less important socid phenomenon: the development of strong public
recognition of the need to protect coastal and marine ecosystems. In developed countries, the creation
of such awareness and its reinforcement through public campaigns is taken for granted. However, such
initiatives are scarce in developing countries because governments and NGOs usudly lack the funds for
sustained environmental awareness campaigns. By acting as flagship species, highlighted by the work of
research/conservation groups, cetaceans are providing a foca point of enormous importance to educate
Brazilian society about the oceans, their ecology and their conservation needs. This is epecidly important
for coastd communities. The educationa aspects of whale watching have been recently highlighted by an
international pane of expertsthat included Brazilian representatives®!

Cetaceans protected from daughter and valued as part of the natural heritage therefore provide
extremely important products and services to developing nations like Brazil, namely:
the advancement of biological and oceanographic sciences
direct economic gain through whale and dolphin-watching, and the distribution of thisgainina
socially equitable manner;
the creation of educational and public awareness opportunities thet help shape individua
and community perceptions of the marine environment.

Therights of locd, traditiona coasta communities in Brazil and other developing countries to enjoy
these benefits, and ensure their existence for future generdations, are a least commensurate with that of
aborigind peoples to harvest whales. In fact, it can be argued that these interests are more legitimate than
aborigina rights advocated in the IWC in recent years. Ingtead of trying to maintain, or even more
anomaoudy “revive” whae-killing traditions, heavily subsidized by developed country governments and
agencies, these developing country communities are building sustainable ways to use whaes that can be
continued well into the future if properly managed.

The protection of these socid vaues are undeniably a legitimate right of sovereign States, and must
thus be recognized both by the IWC, and other international regimes and their member countries. The fact
that no whales are being killed to achieve these objectives does not diminish the sovereign rights of States
to assert and maintain sustainable uses. Rather, using cetaceans non-lethaly during part or the entirety of
their naturd life cycle is amanagement option thet not only promotes sustainability, but aso facilitates their
use in the same manner by other nations and peoples.?

The higtory of whaing, especidly the widespread establishment of satdlite whaling colonies in the
Southern Hemisphere by distant nations, makes it clear that the positive socid developments engendered
by nonlethd use of cetaceans are far from stable and safe. Plagued by economic distress, developing
countries remain dangeroudy vulnerable to externa pressure to change their domestic palicies, and thus
sacrifice their sovereignty, as the recruitment of small developing idand States to form a pro-whaing blocin
the IWC clearly demonstrates.?® Brazil, and other countries that choose to use cetaceans non-lethdly for

“IFAW, WWF & WDCS, Report of the International Workshop on the Educational Values of Whale Watching, (1997).
%2 Southern Ri ght Whales (Eubalaena australis), of which individualsin the same population are viewed in whale-
watching both in Southern Brazil and in Argentinain alternate individual migration cycles, are a concrete example.
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the various objectives describad above have the right to participate in the deliberations of internationd fora
such asthe IWC to protect their interests.

4, Questionable Representation and Poor Cooper ation

The development of internationa policy to protect these sovereign rights has been actively pursued
by Brazil. Both in the IWC and in the Convention on Trade in Endangered Species®* it has reasserted its
view that mankind as awhole, and developing countries in particular, are best served by the nonlethd use
of cetacean resources. However, there seems to be, at least in the IWC, a broad misunderstanding of the
policy pursued by Brazil and severa other (albeit less voca) developing countries.

The United States, the United Kingdom, New Zedland, and Australia are the undisputed leaders of
the Like-Minded bloc, with the Netherlands strongly supporting the bloc’s positions. The policies of these
countries reflect a developed country perspective. Developing country members of the Bloc, such as
Argenting, Brazil and Chile, are treated with diplomatic deference and courtesy, but a sense of benign
disinterest in their discrete agendas pervades the Bloc' s proceedings.

Struggling to implement their own policies, pro-conservation developing countries at the IWC are
therefore largely taken for granted. Their participation in the inner workings of the IWC is hampered by
their limited ability to attend intersessond meetings due to budgetary congtraints, but mostly by what seems
to be a lack of interest by developed nation members to forge a more comprehensive and respectful
dliance within the IWC. The rather tepid support of the Like-Minded bloc (with the exception of the
United States) for the Brazilian interest proposd for a South Atlantic Whale Sanctuary, is the most recent
and vishle expresson of disregard for the agenda of developing State members. This may impede efforts
to break the current logjam in the IWC as recently suggested by Fletcher®

Redaions with non-governmental organizations (NGOs) from developed nations have also been
troubled. Issues such as the humaneness of whae-killing and funding for research on the impacts of
environmenta change on cetaceans are a the top of the agenda of environmenta and anima rights NGOs
in the developed world. However, while these issues are relevant to the non-lethd use of whdes in
developing nations, far more important is funding for basic research and monitoring, as well as support for
the development of whae-watching enterprises. Unfortunately, developed nation NGOs view developing
country delegates a IWC mesetings as little more than votes to support the NGOs agendas.
Consequently, developing country delegates have become wary of the methods of many NGO observersin
internationa fora?’

5. The“Irish Compromise’: Another Deal Between the Big Few?

2 The Convention on International Tradein Endangered Species of Wild Faunaand Flora, March 3, 1973, 27 U.ST. 1087,
T.ILA.S. No. 8249, 993 U.N.T.S. 243, ELR Stat. 40336.

B Article V.1 (c) of the ICRW, supra note 2, which states that “ The Commission may amend from time to time the
provisions of the Schedule by adopting regulations with respect t o the conservation and utilization of whale resources,
fixing . .. (c) open and closed waters, including the designation of sanctuary areas. . .”

%K ristin Fletcher, The 49th Annual Meeting of the International Whaling Commission: prelude to the next fifty years,
1(1) JINT’1W ILDLIFE LAW & POL’Y 134-142 (1998).

" NGOs such as the UK -based Whale and Dol phin Conservation Society have earned respect in many parts of the
developing world for their support of cetacean conservation projects designed and operated solely by nationals of
developing countries.



The IWC finds itsdlf in a deadlock: the commercid whaing moratorium cannot be lifted because
member States cannot agree on measures for supervison and control of any future commercid whaling
operations. In the meantime, catches of minke whaes, both by Norway under its reservation to the
moratorium?® and by Japan under the rubric of “scientific whaling,”?° are on therise.

In order to prevent further erosion of the IWC' s authority, which has been increasingly chalenged
by the Japanese and Norwegian governments and their dlies, the IWC's Chairman, Mr. Michagl Canny
from Irdland, has proposed for discusson what has become commonly referred to as the “lrish
Compromise.” The proposal includes, inter alia, aprovison for the resumption of commercia whding in
coadtd aress, in exchange for a de facto whae sanctuary on the high seas, and the cessation of “scientific”
whdling. 30

There are many Sde issues related to the Irish proposd that are not relevant in the context of this
paper. However, from the perspective of the developing nations there is the grave threat that the
compromise would open the floodgates for the establisiment of new ‘whding colonies worldwide.
Ignoring the fact that the vast maority of coastal whale populations are neither in Japan’s nor in Norway’s
waters, but in the Exclusive Economic Zones of developing countries, could prove to be the most serious
mistake made by the IWC since the endorsement of floating-factory whaling in the Antarctic.

Endorsement of coastd whding by the IWC might result in foreign interests seeking to bring
pressure on coasta dates to weaken domestic conservation and management policies.  This could
undermine decades of concerted efforts by some developing countries to promote whales as vectors for
sustainable development.

To achieve red progress, the “Irish Compromise” must be comprehensive enough to acknowledge
the independent concerns of pro-conservation - but largely nondigned - developing countries. Mr. Canny
has repeatedly declared hisintent to engage in transparent dialogue. However, his hasty decision to discuss
the matter intersessondly in February 1998, despite being strongly requested not to do so by Brazil and
other developing countries, did raise doubts as to whether this process would indeed be conducted in a
manner congstent with his stated intent.

6. Conclusion

Despite the steady stream of acrimonious statements by IWC parties who wish to harvest whales,
it is quite clear that the IWC as a management body hasimbued the term ‘whaling’ with contemporaneous
meaning and has taken respongbility for ensuring that al uses of whaes are sustainable. Nortlethd uses
have been accorded equa or greater importance than the killing of whales, and many member naions
(developed and developing dike) have taken advantage of the benefits of non-lethd use of cetacean
resources. A resumption of commercid whaing might benefit a handful of developed nations, but it would
serioudy jeopardize the gains of developing countries that have opted for nontlethd sustainable use of
cetaceans.

There were several favorable developments at the 515 Meeting of the IWC in Grenada this past
May, including strong support by the United States for both the South Atlantic Whae Sanctuary proposed
by Brazil and enhanced bilateral cooperation in management issues, as well as acknowledgment by the
Chairman about the potentia threets of coastd whaing. On the other hand, the intention of whaling nations
to propose downlisting of severd species and populations of large whaes at the next year's CITES

% Using Article V.3(a) of the ICRW, supra note 2.

#Using Article VIII of the ICRW, id.

% For an extensive discussion of the Canny proposal, see William C.G. Burns, The Forty-Ninth Meeting of the
International Whaling Commission: Charting the Future of Cetaceans in the Twenty-First Century, 1997 COLO. J.
INT’L ENVTL. & POL'Y Y .B.67, 68-70.



meseting in Kenya emphasizes the ongoing threat to whaesis quite red. It aso demondrates that a solution
that accommodeates the interests of both whaling interests and those who oppose such operations is not in
the offing in the foreseegble future.

The schizophrenia that whae-killing interests try to impose upon the IWC and its identity as a
management body will grow if efforts a compromise deny pro-conservation developing countries full
participation. It is critical that developed parties of the IWC take into congderdion the interests of
developing nations and seek to develop a consensus that will strengthen the conservation agenda of the
IWC in the next century.
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